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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
PENNIE GAY DAVIES,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45907
MADISON COUNTY NO. CR 2017-2018

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pennie Gay Davies appeals from the district court’s Judgment and Commitment.
Ms. Davies asserts that the district court abused its discretion by sentencing her to excessive
sentences without giving proper weight or consideration to the mitigating factors that exist in her
case as evidenced by the district court’s erroneous statement that, “I have not been able to find
any mitigating factors in your case.”

Statement of the Facts & Course of Proceedings
On August 22 2017, a Prosecuting Attorney Information was filed charging Ms. Davies
with two counts of prescription fraud and two counts of possession of a controlled substance.
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(R., pp.42-44.) The charges were the result of a report to police that Ms. Davies may have
(PSI, p.3.)1

obtained a prescription under a false name.

Later, an Amended Prosecuting

Attorney Information was filed adding an enhancement, Part II, to each charge allowing for an
enhanced penalty due to prior convictions under the Idaho Uniform Controlled Substance Act.
(R., pp.48-52.) A persistent violator enhancement was also filed. (R., pp.53-55.)
Ms. Davies entered guilty pleas to one count of prescription fraud and one count of
possession of a controlled substance, including the Part II enhancements. (R., pp.61-62.) The
remaining charges were dismissed.

(R., pp.61-62, 68-69.)

At sentencing, the prosecutor

requested imposition of unified sentences of seven years, with four years fixed, for prescription
fraud, and twelve years, with four years fixed, for possession of a controlled substance, sentences
to be served concurrently, but consecutively to a prior case. (Tr., p.37, Ls.3-8.) Defense counsel
recommended unified sentences of five years, with one year fixed, to be served concurrently and
concurrently to the sentence in her prior case. (Tr., p.34, Ls.21-25.) After erroneously noting
that he was unable to find any mitigating factors, the district court sentenced Ms. Davies to
unified sentences of four years fixed, for her prescription fraud conviction, and seven years, with
four years fixed, for her possession of a controlled substance conviction, to be served
concurrently, but consecutive to the sentence in her prior case. (Tr., p.40, Ls.21-22; R., pp.6869.)

Ms. Davies filed a Notice of Appeal timely from the district court’s Judgment and

Commitment.

(R., pp.77-79.)

She also filed a timely Motion for Reduction of Sentence.

(R., p.75.) Following a hearing on the motion, the motion was denied. (R., p.85.)2

1

For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as “PSI” and referenced pages will correspond with the electronic page
numbers contained in this file.
2
Ms. Davies does not challenge the denial of her Rule 35 motion because she did not present
new or additional information as is required by State v. Huffman, 144 Idaho 201, 203 (2007).
2

ISSUE
Did the district court abuse its discretion when it imposed, upon Ms. Davies, unified sentences of
four years fixed, following her plea of guilty to prescription fraud, seven years, with four years
fixed, following her plea of guilty to possession of a controlled substance, to be served
concurrently, but consecutive to the sentence for her prior conviction?

ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Ms. Davies, Unified Sentences
Of Four Years Fixed, Following Her Plea Of Guilty To Prescription Fraud, Seven Years, With
Four Years Fixed, Following Her Plea Of Guilty To Possession Of A Controlled Substance, To
Be Served Concurrently, But Consecutive To The Sentence For Her Prior Conviction
Ms. Davies asserts that, given any view of the facts, her unified sentences of four years
fixed, and seven years, with four years fixed, to be served concurrently, but consecutively to the
sentence for a prior conviction, are excessive. Where a defendant contends that the sentencing
court imposed an excessively harsh sentence, the appellate court will conduct an independent
review of the record giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App.
1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577).

Ms. Davies does not allege that her sentences exceed the statutory maximum.

Accordingly, in order to show an abuse of discretion, Ms. Davies must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. citing
State v. Broadhead, 120 Idaho 141, 145, overruled on other grounds by State v. Brown, 121
Idaho 385. The governing criteria or objectives of criminal punishment are: (1) protection of
society; (2) deterrence of the individual and the public generally; (3) the possibility of
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rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe, 99
Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138 (2001)).
Appellate courts use a three-part test for determining whether a district court abused its
discretion: (1) whether the court correctly perceived that the issue was one of discretion; (2)
whether the court acted within the outer boundaries of its discretion and consistently with the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).
Ms. Davies asserts that the district court abused its discretion by both failing to recognize
the presence of mitigating factors and failingly to give proper weight or consideration to the
mitigating factors that exist in her case and, as a result, did not act consistently with the legal
standards applicable and did not reach its decision by an exercise of reason.
During the sentencing hearing, the district court noted that, “I have not been able to find
any mitigating factors in your case.” (Tr., p.40, Ls.21-22.) However, as discussed below, the
district court was presented with significant evidence that has been found to be mitigating by
Idaho’s appellate courts. As such, the district court clearly abused its sentencing discretion and
this case must be remanded for a new sentencing hearing where the mitigating evidence in
Ms. Davies’ case can be properly considered.
Specifically, Ms. Davies asserts that the district court failed to give proper consideration
to her admitted substance abuse problem and desire for treatment. Idaho courts have previously
recognized that substance abuse and a desire for treatment should be considered as a mitigating
factor by the district court when that court imposes sentence. State v. Nice, 103 Idaho 89 (1982),
see also State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
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Ms. Davies suffers from addiction and her substance abuse issues center around her use
of methamphetamine and the abuse of prescription drugs. (PSI, p.15.) Her substance abuse
issues began over 30 years ago. (PSI, pp.1, 121.) She has been diagnoses with Stimulant Use
Disorder – Amphetamine Type, Severe – Early Remission in a Controlled Environment and
Opioid Use Disorder, Severe – Early Remission in a Controlled Environment. (PSI, p.120.)
Ms. Davies recognizes her addiction and that she has been able to receive treatment in the past;
however, she also recognizes that she needs further treatment to overcome her addiction. (PSI,
pp.15-16, 20, 134.) She has noted that breaking her cycle of substance abuse and being “clean”
are important goals to her and she is 100% motivated to remain abstinent. (PSI, pp.18, 134.) It
was recommended that she participate in Level 3.5 Residential Treatment. (PSI, pp.17, 19.)
Idaho courts have also previously recognized that Idaho Code § 19-2523 requires the trial
court to consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132 Idaho
573, 581 (1999). Ms. Davies has been previously diagnosed with Depression, Bipolar Disorder,
Anxiety, and Posttraumatic Stress Disorder. (PSI, pp.14, 120.) Recently, she was prescribed
Lamictal and Zoloft to assist with her bipolar disorder and depression. (PSI, p.14.) Ms. Davies
acknowledges that she would benefit from additional mental health services in the future. (PSI,
p.15.) She would like to attend regular counseling sessions and believes further treatment would
help her address her past. (PSI, p.15.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court
noted that family and friend support were factors that should be considered in the Court’s
decision as to what is an appropriate sentence. Id. Ms. Davies has the support of her friends and
family. She has a close relationship with her father and noted that she also has a supportive
relationship with her three siblings. (PSI, pp.10-11.) She supplied the district court with letters
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of support from several friends: Claudette Clinton, a friend requesting that Ms. Davies receive
treatment opportunities; Shirley Steel, an Addiction Recovery Missionary for the LDS church
offering support and requesting that Ms. Davies be allowed to participate in further treatment;
and Renee Parkinson, a neighbor also asking for treatment rather than a prison sentence.

(PSI,

pp.24-26, 169-172.) Each of these letter noted that Ms. Davies suffers from a severe addiction,
but is a good person and is ready to make a change. (PSI, pp.24-26, 169-172.)
Additionally, Ms. Davies has expressed her remorse for committing the instant offense.
In State v. Alberts, the Idaho Court of Appeals reduced the sentence imposed, “In light of
Alberts’ expression of remorse for his conduct, his recognition of his problem, his willingness to
accept treatment and other positive attributes of his character.” Alberts, 121 Idaho at 209.
Ms. Davies has expressed her remorse for committing the instant offense stating, “I’m so sick
with guilt and remorse for doing this to the community [and] my family; I wish I would have
asked for help.” (PSI, p.4.) In her final comments to the court, she reiterated her remorse:
I come before the [Court] with a broken heart and such guilt and shock that I have
let this happen again, as I know that the Courts & community & my family are so
sick and tired of me continually choosing this addiction which always leads me to
hell. My father is always saying that I must like the jail, prison life to just sit on
my butt and do nothing and have everything given to me. It hurts me so much to
hear this, but I’ve not shown everyone any different, but I detest this life, I do take
accountability for my actions & choices in my past, but I don’t want to be
incarcerated, it[‘]s a horrible way to live and I haven’t been good at showing
otherwise but I know I’m ready for a much better life and I am ready honestly to
work hard each day with my higher power, with Drug Court and the classes &
rules of parole. I’m so very sorry to my family and the community and parole &
the Courts for what I’ve done. I pray to be given a Specialty Court and whatever
else the Courts & parole would like for me to help me to succeed. I do know that
it’s totally up to me and my actions to prove I can live in society and I have so
much to live for. My father is 79 [years] old and has had a brain tumor & cyst
and I’m his caretaker and I’ve left him all alone. I’m so sick over this and I’m
begging to be able to go back home to help him & take care of each other. I really
am going to get into service to others & quit being selfish and help pay back to
the community. I will conquer this addiction. I have the most amazing family, 3
great children & 8 grandchildren to be the best mom & grandmother I can be. I
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hope for others to not give up on me. I’m grateful for all I’ve been given and I
thank you for this opportunity.
(PSI, p.18.)
Based upon the above mitigating factors, Ms. Davies asserts that the district court abused
its discretion by imposing excessive sentences upon her. She asserts that had the district court
properly considered her substance abuse, desire for continued treatment, mental health issues,
friend and family support, and remorse, it would have crafted a sentence that focused on her
further rehabilitation rather than incarceration.

CONCLUSION
Ms. Davies respectfully requests that this Court reduce her sentences as it deems
appropriate. Alternatively, she requests that her case be remanded to the district court for a new
sentencing hearing.
DATED this 17th day of October, 2018.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 17th day of October, 2018, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EAA/eas
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